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I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CODY WILLIAM PARMER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43210
KOOTENAI COUNTY NO. CR 2010-6509
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
The district court revoked Cody William Parmer’s probation and executed his
underlying fifteen-year sentence for battery with intent to commit rape. Mr. Parmer then
moved for reconsideration of his sentence under Idaho Criminal Rule 35. After a
hearing, the district court denied his motion. Mr. Parmer now appeals from the district
court’s denial of his motion for reconsideration.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were articulated in
Mr. Parmer’s Appellant’s Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUE
Did the district court abuse its discretion when it denied Mr. Parmer’s motion for
reconsideration of his sentence?
ARGUMENT
Mr. Parmer respectfully refers the Court to his arguments in his Appellant’s Brief
on the issue of whether the district court abused its discretion by denying his motion for
reconsideration of his sentence under Idaho Criminal Rule 35 (“Rule 35”). Mr. Parmer
responds, however, to the State’s argument that the district court lacked jurisdiction to
rule on his motion.
Under Rule 35, “[t]he court may also reduce a sentence upon revocation of
probation or upon motion made within fourteen (14) days after the filing of the order
revoking probation.” I.C.R. 35. Despite this fourteen-day rule, the district court does not
lose jurisdiction to act upon a timely-filed Rule 35 motion “merely because” the fourteenday period expires “before the judge can reasonably consider and act upon the motion.”
State v. Chapman, 121 Idaho 351, 353 (1992). The district court must act upon the Rule
35 motion within “a reasonable time,” however, or it loses jurisdiction. State v.
Shumway, 144 Idaho 580, 582 (Ct. App. 2007). A delay may be reasonable if the record
shows “that either party had requested that the motion be held in abeyance, that the
delay was necessitated by the court’s schedule, that the delay was occasioned by the
need to obtain more information, or that the extended period was otherwise necessary
to decide the motion.” Id. (citing State v. Maggard, 126 Idaho 477, 479–80 (Ct. App.
1994)).
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The facts providing for the delay in this case are as follows. On July 18, 2014,
Mr. Parmer filed a timely Rule 35 motion for reconsideration of the district court’s order
revoking probation. (R., pp.113, 115–16.) In the Rule 35 motion, Mr. Parmer requested
a hearing to “present oral argument and/or testimony” in support of his motion.
(R., p.116.) On July 24, 2014, the district court issued a notice of intent to dismiss the
motion unless Mr. Parmer filed a reply on August 20, 2014, “setting forth the precise
relief requested, the reasons for such relief, the new evidence to be considered by the
Court that was not available at the time of sentencing, and an arguable basis for such
relief.” (R., pp.117–19.) On August 7, 2014, Mr. Parmer filed a pro se motion for Rule 35
and post-conviction relief. (R., pp.120–21.)
The district court held a hearing on August 12, 2014. (R., p.122.) Mr. Parmer’s
counsel informed the district court that the “communication between Mr. Parmer and I
have been strained,” and that counsel had not “been able to speak with him,” but “he
wants to proceed.” (R., p.122.) Mr. Parmer’s counsel asked for the hearing to be reset,
to which the State had no objection. (R., p.122.) The district court continued the hearing
and set it for November 14, 2014. (R., pp.19, 122.)
Due of his incarceration in Nez Perce County Jail, Mr. Parmer filed a motion to
appear telephonically at the November hearing. (R., pp.123–24.) The district court
granted the motion. (R., pp.125–26.) At the request of the State, the November hearing
was continued to December 5, 2015. (R., p.19.)
Before the December hearing, Mr. Parmer again moved to appear telephonically.
(R., pp.127–28.) He was now incarcerated at the Idaho State Correctional Institute.
(R., pp.127–28.) The district court granted the motion. (R., p.129.) At the December
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hearing, the district court stated in the minutes that it was unable to contact Mr. Parmer
by phone. (R., p.131.) Mr. Parmer’s counsel asked for the hearing to be reset, to which
the State again had no objection. (R., p.131.) The district court set the hearing for
February 6, 2015. (R., p.19.) Mr. Parmer filed another motion to appear telephonically at
the February hearing due to his incarceration. (R., pp.132–33.) The district court
granted the motion. (R., p.134.)
At the February hearing, the district court telephoned Mr. Parmer, but there was
“no answer” at the prison. (R., p.136.) The court minutes note that the district court
stated, “I’m sure w/ [sic] new supervision of IDOC we will see more cooperation.”
(R., p.136.) The district court reset the hearing. (R., p.136.) Mr. Parmer again moved to
appear telephonically at the next hearing, set for March 23, 2015, and the district court
granted the motion. (R., pp.137–40.)
Finally, at the March hearing, Mr. Parmer appeared telephonically and testified.
(R., pp.141–42; Rule 35 Mot. Hr’g Tr. p.5, L.14–p.7, L.6.) The district court orally denied
his motion. (Rule 35 Mot. Hr’g Tr., p.11, L.16–p.12, L.1.)
The district court’s delay in ruling on Mr. Parmer’s Rule 35 motion was
reasonable based on the record. Although about eight months (250 days) passed
between the order revoking probation and the district court’s oral ruling, there is “ample
support in the record for the delay.” State v. Veloquio, 141 Idaho 154, 156 (Ct. App.
2005) (finding a delay of seven months reasonable under the circumstances). The
record shows that the delay was necessary for Mr. Parmer to testify in support of his
Rule 35 motion. Mr. Parmer had to testify telephonically due to his incarceration, and
there is no indication from the record that Mr. Parmer was at fault for his failure to
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appear telephonically at the hearings. Rather, the record indicates that the jail and
prison personnel caused most of the delay because they did not answer the phone calls
from the district court. In fact, the district court stated at one point that it hoped to get
“more cooperation” from the Department of Correction. (R., p.136.) Therefore, the
district court acted reasonably in delaying its decision because the delay was needed
for Mr. Parmer to testify in support of his motion. See State v. Book, 127 Idaho 352,
355–56 (1995) (holding the district court’s nine-month delay to give the defendant time
to gather additional information in support of his Rule 35 motion was reasonable).
Moreover, this delay was reasonable even if the testimony eventually presented was not
new or additional information. State v. Tranmer, 135 Idaho 614, 617 (Ct. App. 2001) (“In
State v. Book, the Idaho Supreme Court held that the district court reasonably delayed
its decision . . . , noting that the information eventually gathered was not new evidence.”
(citation omitted)). Because the delay was reasonable for Mr. Parmer to testify in
support of his motion, the district court had jurisdiction to rule on the motion.
CONCLUSION
Mr. Parmer respectfully requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 25th day of November, 2015.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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